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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
folowing way. % _

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the casas

( where one of the issues involved relates to tace of supply as per Section 109(5) of CGST Act, 2017,

! :
State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as

il mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

1 !

(i‘i) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand,

{8) Appeal under Section 112(1} of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified bar the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGS Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online. '

. Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -

(i (i) Full amount of ‘‘ax, Interest, Fine, Fee and Penalty arising from the tmpugned order, as is

admitted/accepted by the appellant, and
(ii) A sum equal to twenty five per cent bf the remaining amount of Tax in dispute, in
addition to the amount paid under Séction 107(6} of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

{ii The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communicaticn
of Order or date on which the President of the State President, as the case may he, of the Appellate
Tribunal enters office, whichever is later.
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For elaborate, detailed and latest provisioné relating to filing of appeal to the a
appellant may refer to the website www.cbhic.gov.in.
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F. No. GAPPL/ADC/CGST/701/2021

ORDER-IN- APPEAL

This appeal has been filed under Section 107 of the Central Goods and
Servick Tax Act, 2017 ( hereinafter alsoireferred to as “ the Act”) by M/s.

anaskantha Co-Operative Milk Produceré Union Ltd. Banas Dairy, PO Box
0, Pdlanpur-385001 Guijarat( hereinaftefj also referred to as “ the appellant
) agpinst the Order-in -Original Noi. PLN/AC/'GST/01/2020-21 dated
11.01]2021 (hereinafter as “the impugnéd order”) passed by the Assistant
Comnlissioner, Central Goods & Sérvice Tax, Division- Mehasana

(hereipafter called as “the adjudicating au):hority).

2. BRIEF FACTS OF THE CASE

2.1 During the course of Audit CERA&, it has been found that the M/s.
Banaskantha Co-Operative Milk Producer'?s Union Ltd. Banas Dairy, PO Box
20, Palanpur-385001 Gujarat having rf,éegistration No. 24AAAABO575E12Z8
has caimed transitional credit in respec%t of packaging material of ™ Amul
Taaza|l Toned milk” ® Amul Shakti” “Am%ul Gold” under the HSN Code of
48119910 to the tune of Rs. 2661903/-. Fifurther, it was noticed that the milk
is not| taxable under GST as per headingé 0401 under GST tariff; further as
per darification by circular number 52'?/26/2018'-GST dated 09.08.2018,

Toned milk attract nil rate of GST under the HSN cods 0401. The Assistant

Comnhissioner, Central GST, Palanpur issued a SCN No. 04/2019-20 dated

21.06.2019 to the appellant as to why

(i) THe Transitional credit wrongly availéd amounting to Rs. 26,61,903/-
shoulll not be demanded and recovered from them under the provisions of

Sectign of 73(1) of Central Goods and Service Tax Act, 2017 read with Rule

121 of Central Goods and Services Tax, Rules, 2017

(ii) Ipterest at the appropriate rate on thé transitional credit wrongly availed
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by them should not be recovered under the provisions Section
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Central Goods and Service Tax, A{:t, 2017 read with Rule 142 of Central

Goods and Service Tax Rule 2017.

(iii) Penalty should be imposed upoh them under provisions of Section 73(1)

of the Central Goods and Servicei Tax, Act, 2017 and rules made there

under. i

2.2 The SCN was adjudicated by th?e Assistant Commissioner, Central GST,
Palanpur and the adjuélicating authbrity has ordere‘e:d to reverse the wrongly
availed Cenvat credit amounting to ‘rRs. 26,61,903/- under the provisions of
Section of 73(1) of Central Goods ari;d Service Tax, Act, 2017 read with Rule
121 of Central Goods and Service Ta?x Rules, 2017; order to recover interest
at the rate on the transitional credit %Wrongly availed under Section 50 of the
Central GST, Act, 2017 and impose!d penalty of RS. 2,66,190/-on the said
assesesee under the provisions ofz Section 73(9) of CGST Act-2017and

Rules made thereunder.

3 Being aggrieved with the impuéned order-in-original, the appellant has
filed the appeal on 07.04.2021 oni the following grounds which may be

summarized as under:-

3.1 that the adjudicating authorityé has relied upon on the facts that the
toned milk and fresh milk is exemptéd from GST and Cenvat Credit availed
on .inputs like packing material used |n exempted goods was not eligible for
carry forwarded in GST regime; the aédjudicating has not considered the vital
fact that the packing material was us{ed for UHT milk which is taxable @ 5%
under GST and appellant was eligible% to claim transitional credit on the said
packing material used for supply of UHT milk; the adjudicating authority has
also ignored the fact that the TOned%and fresh mitk ™ Amul Shakti” ™ Amul

Taaza Toned Milk” and “Amul Gold “ are also sold in Aseptic packaging for

their long life and therefore, these %products also require pack f

Fa

appellant has not carried forwarded ainy cenvat credit of packa 'lﬁ




which was used for making exempted supply of toned milk or fresh milk;
.U‘-IT milk was chargeable to GST, thérefore, the appellant had rightly

clbimec transitionat credit and demand of%Cenvat Credit is not sustainable.

f |

32 thgt the adjudicating authority has not considered the invoices and
détailecl statement showing the HSN codée of the purchased material which
Iclfearly Feflected that the packaging materéjal purchased by the appellant was
fo!r the| packing of UHT milk only; the paiickaging material is used for UHT
milk which is taxable @ 5% under GSTé and whether the said packaging
—m;aterial is exempted or taxable can be%determined'by the HSN code of
-méterial; in the present case, packing majterial on whi'ch credit was claimed
was falling under HSN 48115910; furthenj the assesese has submitted that
description of the goods under the invo?ces also described the goods as
aseptic |packaging material which is class;ified under HSN 48115910 under
GST Tariff and same is used for the Aseptzic packaging; aseptic packaging is
a speci#lized manufacturing process in whiich food, pharmaceutical, or other
contents are sterilized separately fromi packing; that the adjudicating
authorify has not dealt with the HSN codie and straightway confirmed the

liability [by holding that the appellant hasf not submittad any documentary

proof; that the tariff heading HSN 48115910 was itself proof of the fact that

the material was used for UHT milk; detailed literature on aseptic material
was submitted but no finding were given by the adjudicating authority; the
appel!anﬁ\t has also submitted a certificate§ issued by the Charted Engineer
da:ted 40.03.2021 certifying that the paqkaging material pa‘per on which
transitijnal credit claimed was used in packing UHT milk; further the
épipellant has also submitted a certificate<dated 31.03.2021 issued by the
supplier of the said packaging material cerﬁifying that they have sold Aseptic

packagipg material for packaging of UHT Miik namely Amul Taaza, Amul Gold

and Am
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3 further it has been submittef:l by the appellant that adjudicating

fath

uthority has committed an error in bolding that the invoices on the basis of
which cenvat credit was availed, wére showing the particulars the * Amul
Taqaza Toned 1000S_TT7/Amul Shalgti 1000ml.B/Amul Gold 1000S_TT/Amul
Fazza Toned 200ml S _TT/Amul Gold 500 mlIS”; further it has been argued
hy the appellant that on the batfsis of this the adjudicating authority
celectively provided details mentioﬁned in the invoices to hold that the
appellant has used such packagingé material for fresh milk or toned milk;
further it has been submitted by th'e appellant that particulars the ™ Amul
Tagaza Toned 1000S_TT/Amul Shakti 1000m!.B/Amul Gold 1000S_TT/Amul
Tazza Toned 200ml S_TT/Amul Gol;d 500 ml S” is not the description of the
goods, but the description of the géodé/packaging material was right below
such particulars which provided thaﬂ the goods supplied by the supplier were
* Aseptic Packaging Material” : further it has been argued that the
Adjudicating Authority had ignored ;his description of the goods and treated
the Aseptic Packaging Material a;s regular polyfilm packaging material.
Further, it has been submitted by the appellant that the Adjudicating
Authority has understood Amul Taiaza Toned, and Amul Gold as the milk
which is sold in pouches macie from polyfilm packaging material;
adjudicating authority has not undérstood that the Amul Taaza Toned, Amul
Shakt1 and Amul Goid are also sold as UHT Milk in different packaging called
Aseptic Packaging material; appellant has submitted specimen photocopies
of the aseptic packaging material u‘sed for packing UHT milk like Amul Taaza

Toned, Amul Shakti, and Amul Golc:!.

3.4 that the adjudicating authority relied on Section 17(2) of the CGST Act
2017 is not correct; Section 17(2)@of CGST Act 2017 provides for availment
of credit attributable to only taxable supplies and restricts availment of

credit for exempt supply; that the appellant submit that the

Amul Taaza Toned, Amul Shakti, and Amul Gold sold on(zpayrﬁ n;\o?\




5% GST; the appellant submit that whén the taxable taxable supplies are
made Hy the dppellant, there was no quéstion of relying on Section 17(2) of

trle CGPBT Act, 2017 to deny credit to the éppellant.

3,5 that the appellant has argued that the penalty under section 73(9) has

béen \Mrong!y imposed when the transitidnat credit was rightly taken.

|
4*‘ Fyrther the appellant vide letter (dated 11.10.2021 has submitted

aglditiopal reply which is given as below:-?

,4;1 thiat the cenvat credit carried forwaléded by filing TRAN-1 in relation to
aseptig packaging material used in packing of Ultra- .high- temperature
processing UHT milk is denied to the .appellant as per Para 11 of the
impugned OIO ; in the impugned OIO there is no dispute on the fact that the .

UHT mjlk is exciable to duty under GST regime.

4.2 thbt the appellant has cleared UHT milk on payment of duty and

submitted few invoices of the UHT milk cleared on payment of duty under

the GST regime.

4.3 that the adjudicating authority in para 12 of the impugned order has
observed that he has gone through the photocopies of invoices submitted by

the appellant on the basis of which CENVAT Credit of the input under

dispute is claimed; the appellant has failed to consider the invoices issued
by M/4. Tretra Park India Pvt, Ltd. Whereby packing material namely aseptic
packaging material falling under fariff Code 48115910 was sold to the
appell#nt; the invoices on the basis of which cenvat credit was availed
clearlyl mentioned the description of the goods and tariff code over and
above| mentioning particulars like” Amul Taaza Toned 1000S_TT"etc; the
adjudifating authority has not understood that the Amul Taaza Toned,ArﬁuI
Shakti, and Amul Gold milk also sold aé HUT milk in different packaging

éalled aseptic packaging material; the appellant has enclosed copies of the

ipvoices for which transitional credit is taken and these lnvoicesfa‘re(/c'lsarly%
! Y 2
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ndicative of the fact that credit of éseptic packaging material falli‘ng under

Tariff Code 48115910 has been taken in the present facts.

4.4 further that. the appellant hasé submitted  the literature on aseptic
packaging material used for UHT milk packing and the product details of
various Tetra Pak materials sold byéthe company M/s. Tetra Pak India Pvt.
Ltd. and also the use of such packaging material sold by M/s. Tetra Pak India
bvt. Ltd. Is mainly used for the padking of UHT milk; further the appellant
has enclosed the extracts of Chapzter 48 of the Tariff which show that

[

Chapter Heading 48115910 pertains i_to aseptic packaging paper.

u.5 The appellant further submittéd that they have submitted a certificate
issued by the M/s. Tetra Pak India Pvt. Ltd. Certifying the fact that aseptic
packaging material pkocured was uzsed for the manufactured of UHT milk
cleared on payment of duty; that the credit has been legally availed in the

present facts since the inputs were used for the manufacture of final

products excisable to duty.

5. PERSONAL HEARING

Personal hearing in vi.rtual mode Ethrough video conference was held on
12.10.2021. Smt. Shipla P. Dave ( Advocate) and Shri Sudhanshu Bissa ,
Advocate, Authorised Representativé on behalf of the appellant has attended
the personal hearing . Mrs. Shipié Dave { Authorised Representative has

deposed that she has nothing more ;to their written reply submitted till date.

6. Discussions and Finding

6.1 I have gone through the facts of the case and written submissions made
by the appellant in their appeal mjemo as well as oral submissions at the
time of personal hearing and accordingly, I proceeded for deciding the
“appeal. The main issue before me to decide whethemappellant claimed

/’-:. =, v ?J‘Q’f'\
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transitional credit in respect of wihich packing




" Toned Milk ® Amul Shakti * Amul Gold”éunder the HSN Code 48115910 is

|
elﬂgible or otherwise.

S.L At the outset, 1 discuss the legal provisions of the relevant Act and
Rdles made hereunder to embark upoﬁ the tenacity of the appellant’s

contentfon as well as department averment in the instant case, hereunder:-

Section 140(3) and 4 of CGST Act, 2(}17 - Credit of eligible duties in
_respect of inputs held in stock allowed in certain situations.

A registered person, who was not liable t‘o be registered under the existing
iaw, ol who was engaged in the manufacture of exempted goods or
ioln of exempted services, or who was providing works contract service
avalhng of the benefit of Notiﬂcatlon N0.26/2012-Service Tax,

held in stock and inputs contalned in semi-finished or finished goods held in
stock on the appointed day subject to the following conditions, namely:-

(i) such|inputs and / or goods are used dr intended to be used for making
taxable supplies under this Act;

(i) the said registered person is eligible for input tax credit on such inputs
under this Act;

said registered person is in possession of invoice and/or other
prescribked documents evidencing payment of duty under the existing law in
respect pf such inputs;

(iv) sudh invoices and /or other prescribed documents were issued not
‘earlier than twelve months immediately preceding the appointed day; and

(v) the supplier of services is not e!igible for any abatement under the Act.

PROVIDED that where a registered person, other than a manufacturer or a
supplier| of services, is not in possession of an invoice or any other
documents evidencing payment of duty :in respect of inputs, then such
registered person shall, subject to such conditions, limitations and
safeguards as may be prescribed; including that the said taxable person
shall pass on the benefit of such credit by way of reduced prices to the

140(4) — of CGST Act, 2017 -Credit of eligible duti nd taxes in

ts held in stock allowed in certain s‘tuations.

under this Act shall be entitled to take, in his




(a) the amount of Cenvat credit qafried forward in a return furnished under
the existing law by him in accordante with the provisions of sub-section (1);
and

(b) the amount of Cenvat credit of eligible duties in respect of inputs held in
stock and inputs contained in semi-finished or finished goods held in stock
on the appointed day, relating to such exempted goods or services, in
accordance with the provisions of sub-section (3).

i

E}ule 117 of CGST Rules 2017. Tax or duty credit carried forward
nder any existing law or on goods held in stock on the appointed
day.- i

(1) Every registered person entitled to take credit of input tax under section
140 shall, within ninety days of the appointed day, submit a declaration
plectronically in FORM GST TRAN—h, duly signed, on the common portal
specifying therein, separately, the amount of input tax credit of eligible
duties and taxes, as defined in Explanation 2 to section 140, to which he is
entitled under the provisions of the Said section:

Provided that the Commissioner %may, on the recommendations of the
Council, extend the period of ninety days by a further period not exceeding
hinety days. i

Provided further that where the inputs have been received from an Export
Driented Unit or a unit located in Electronic Hardware Technology Park, the
rredit shall be allowed to the extent as provided in sub-rule (7) of rule 3 of
the CENVAT Credit Rules, 2004,

(2) Every declaration under sub—rule?(l) shall-

[a)**************************%****-
“)*******************************;and

[”)**********************************?

(b) in the case of a claim under sub?section (3) or clause (b) of sub-section
(4) or sub-section (6) or sub-section (8) of section 140, specify separately
the details of stock held on the appointed day;

L .
FC) s 3 sk sk e sk 3 3K 3K 3 ok ok ok sk ok sk Sk ok Sk ke ok ke sk ok kK Sk R R KOR SOR Kk R Rk k-
. :

(3) The amount'_of credit specified m the application in FORM GST TRAN-1
Ehall be credited to the electronic credit ledger of the applicant maintained in

FORM GST PMT-2 on the common portal.

'4)*******************************************************.
h . |
|

r”)***************************************************
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6.3 I ffind that the adjudicating authority §1as recorded in his finding that as
per Section 140(1) (i) of CGST Act, that";the registered person shall not be

allowgd to take credit where the amount\?of credit is not admissible as input

tax dredit under this Act; registered r;)erson who was engaged in the

manuFactured of exempted goods or provjision of exempted services shall be
entitlgd to take, in his electric credit !éedger, credit of eligible duties in
respeft of input held in stock on the appéinted,day, within such time and in
anner as may prescribed, subject tjo the following condition that such
or goodé are used or intended to bfe used for making taxable supplies
this Act. Further adjudicating authogrity has held that the assessee has
d transitional credit in respect of ;fnackaging material ( under HSN
8115910) which is used for packirémg of ™ Amul Taaza Toned Milk”, *
hakti” * Amul Gold”. Further, the aidjudicating éuthority in para 12 of

the O[O has observed that it was cleared from the invoices that the input
packirjg material is used or to be used for packing of Toned milk or fresh
milk and same are exempted from GST, Hence the Cenvat credit claimed on
inputs used i.e. packing material is not édmissible to the appellant as per

sectioh 17(2) of the CGST Act 2017.

6.4 1 find that ail types of milk was eixempted from paying the Central
Excisel Duty in pre-GST eré; after introdufction of GST, the Milk and Cream,
not cancentrated not containing added éugar or other sweetening matter
except Ultra High Temperature (UHT?) milk is exempt from GST falling
under|Chapter Head 0401. I find that the appellant has submitted that the
packing material was used for UHT miik ;which is taxable @ 5% under GST
aénd they are eligible to daim transitionagl credit on the said credit on the
packing material used for supply of UHT‘%miIk- further the appellant has
submitted that the Toned and fresh milk products like * Amul Shakti”, “Amul
1‘§aaza Toned Milk”, and "Amul Gold” are also sold in Aseptlc packaging for
their ipnger life and therefore, these products also require packaging; the
appellgnt has submitted that the they havé not carried forwarded any cenvat
credit pf packaging material which was usfed for making exempted supply of

toned milk or fresh milk.
|
6.5 I ffind that the appeliant has subm|tted that in the invoices Gcmds

/’ 1_&-“

d?escrlbed as “Aseptic Packaging Paper " 'fa!ls under Chapter 481’1591‘ ‘




§

GST Tariff; Aseptic Paper is usejd for the Aseptic packaging which is
specialized manufacturing process ?in‘ which food, pharmaceutical, or other
contained are sterilized 'separatelyjfrom packaging; the contents are then
inserted into container in a sterile e?nvironment; this method uses extremely
high temperature to maintain thej‘ freshness of the contents while also
ensuring that it's not contaminated% with microorganisms; the milk, Aseptic
packaging helps milk to retain its freshness for longer period; Milk is first
processed milk with a technology c?lled UHT( Ultra High Temperature);
then such processed milk is packedikin aseptic packaging which protect the
product from air and light and guar'éjmtee a long self life of 180 days without
refrigeration; the appellant further Qubmits that the only UHT milk is packed
with Aseptic Packaging because it iei only way to have longer shelf life of the

milk.

7. From the above discussion and sjmeissions I find that on perusal of the
invoices issued by M/s. Tetra Pak In&iia Pvt. Ltd. under the descriptions head
following particulars are mentioned i;.e. Amul Taaza Toned 1000 S_TT/ Amul
Shakti 1000mi B/Amul Gold 1000ij S_TT Amul Tazza Toned 200 mI S_TT/
Amul Gold 500 ml S/ Amul Taaza Téned 500 ml. S { MDG-Banas). In these
invoices Aseptic Packaging Materiaf is also mentioned which is used for
packaging of UHT milk; 1 find tha’réz this aspect has been ignored by the

adjudicating authority,

7.1 Further 1 find from the details sgbmitted by the appellant that the Amul

Taaza Toned, Amul Shakti, and Amu:l Gold milk are also sold as UHT milk in
different packaging cal'ed aseptic‘pfackaging. To support the contention of
the appellant, they have submitted; sample of the invoices issued to the
buyers in pre GST and after introducftion of the GST of same type of milk in
which it can be seen that in pre GSﬁ' and after GST aseptic packaging are
being used and after GST the HUT m;ilk has been cleared after the payment
of 5% GST. I find that the adjudicating authority has ignored these facts, 1
find the adjudicating authority has ﬁot given any finding about the use of
laseptic packaging; in fact aseptic péckaging can only be used for packing

[UHT milk.

7.2 I find that the appeilant has also produced a Certificate dated
31.03.2021 issued M/é, Tetra PakiIndia Pvt. Ltd., in which they have
Certified that they have issued invojces to M/s. Banaskantha District Co-
Dperative Milk Producers Union Ltd. apd supplied Aseptic Packﬁa@ﬁt@f'

having Amul UHT White Milk designsias per the specificatior;é’;’gﬁ a3
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his ceftificate to M/s. Banaskantha Dlstrict Co- Operative Milk Producers

ion litd.

ind that the appellant have a!sio produced the certificate dated
.03.2021 issued by Shri SK Patel Charted Engineering of M/s. Raj Techno
Essentipl that M/s. Banaskantha District Co Operative Milk Producers Union
is gngaged in the supply of milk and milk products. The milk which is
being supplied also includes UHT Milk whlch is evident from the invoices and
ledger gupplied by the. The Milk subjected te UHT processing is tHen packed
in asep ic packaging. Aseptic packaging system protects the products from
light and guarantees a long ;shelf life of 180 days without
re rigeration. The packaging material has%‘also been physically examined by
hlm and he has certified that the invoices jssued by the suppiiers which were
relate o aseptic packaging material which is used by M/s. Banaskantha

District ICo- Operative Milk Producers Union Ltd.

7.4 1fid that there is no doubt about the taxability of UHT mitk @ 5% GST

and it is also beyond doubt that Aseptic? Packaging is used for UHT milk,
1

hence the Cenvat Credit transferred in TRAN-1 was in order.

In view of the above discussions a?nd findings and after considering

the legdl provisions in the instant case, I hereby set aside the impugned
order passed by the adjudicating authorityi and allow the appeal filed by the |
appellant.

THe appeal is disposed off in above manner.

Jdifit Commissioner
(Appeals)

Date: .11.2021

Attestied

(H. ST M¢ena) 5
Superintgndent |
Central Tlax (Appeals) ’
Ahmedabad
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By R.P.A.D.To,

by M/s. Banaskantha Co-Operative Milk Producers Union Ltd.
Banas Dairy, PO Box 20, Palanpur-385001 Gujarat

Copy to:

The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

The Commissioner, CGST & C.Excise, Appeals, Ahmedabad

The Commissioner, Central GST & C.Ex, Commissionerate- Gandhinagar.

The Superintendent, CGST & C.Ex, Range-I, Palanpur, Gandhinagar

1Commissionerte.

The Assistant Commissioner, CGST. & C.Ex, Division-Palanpur, Gandhinagar
Commissionerate .

The Additional Commissioner, Central Tax (System), Gandhinagar
Commissionerate. :

Guard File.
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